State of California
Office of Administrative Law

In re: CORRECTED NOTICE OF APPROVAL OF
Department of Corrections and EMERGENCY REGULATORY ACTION
Rehabilitation

Regulatory Action: Government Code Sections 11346.1 and
11349.6, and Penal Code Section 5058.3
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Adopt sections:  3040.2 OAL Matter Number: 2016-0129-01
Amend sections: 3000, 3040.1, 3041, 3041.3,

3043.6, 3379
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Necessity (EON)

This emergency operational needs rulemaking action amends and adopts regulations in
Title 15 of the California Code of Regulations concerning the Long Term Offender
Program (LTOP). These emergency regulations replace the LTOP pilot program at Title
15 California Code of Regulations section 3999.15, which expires on February 11,
2016, and will enable inmates serving long-term sentences to continue to receive
cognitive behavioral treatment to meet their rehabilitative needs. More specifically, the
emergency regulations: define the LTOP; establish eligibility and exclusionary criteria, a
priority system for placement, and inmate transfer procedures; and specify that inmates
are not subject to discipline for failure to participate, are exempt from the standard
institution wait list merging process, and will receive priority for work reassignment upon
completion of their LTOP assignment.

OAL approves this emergency regulatory action pursuant to sections 11346.1 and
11349.6 of the Government Code, and section 5058.3 of the Penal Code.

This emergency regulatory action is effective on February 18, 2016, and will expire on

~July 2728, 2016. The Certificate of Compliance for this action is due no later than July
2627, 2016.
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Senior Attorney
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Director
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TEXT OF PROPOSED REGULATIONS

In the following, underline indicates new or additional téxt and strikethrough indicates deleted text.
California Code of Regulations, Title 15, Division 3, Adult Institutions, Programs and Parole
Chapter 1. Rules and Regulations of Adult Operations and Programs

TABLE OF CONTENTS is amended deleting the title in Section 3040.2 and new title is adopted to
read:

3040.2  Bridging EdueationProgram—|[Repealed}-Long Term Offender Program.

Article 1. Behavior
Section 3000. Definitions.

Section 3000 is amended to alphabetically merge the definition below with those that exist in the

regulations.
' %*

%
%

Long Term Offender Program means a voluntary program that provides Cognitive Behavioral Treatment

and other rehabilitative programs to inmates who are subject to parole suitability hearings conducted by

the Board of Parole Hearings.

%

*

Note: Authority cited: Sections 243(f)(4), 2717.3, 3000.03, 5058, 5058.3 and 1170.05, Penal Code;
Section 10115.3(b), Public Contract Code; and Sections 4525(a), 4526 and 14837, Government Code.
Reference: Sections 186.22, 243, 314, 530, 532, 600, 646.9, 653m, 832.5, 1170.05, 1203.8, 1389, 2080,
2081.5, 2600, 2601, 2700, 2717.1, 2717.6, 2932.5, 3003.5(a), 3020, 3450, 3550, 4570, 4576, 5009, 5050,
5054, 5068, 7000 et seq. and 11191, Penal Code; Sections 1132.4 and 1132.8, Labor Code; Sections
10106, 10108, 10108.5, 10115, 10115.1, 10115.2, 10115.3 and 10127, Public Contract Code; and Section
999, Military and Veterans Code; Section 391, Code of Civil Procedure; Section 297.5, Family Code;
Sections 8550, 8567, 12838 and 12838.7, Government Code; Governor's Prison Overcrowding State of
Emergency Proclamation dated October 4, 2006; In re Bittaker, 55 Cal.App. 4th 1004, 64 Cal. Rptr. 2d
679; Section 11007, Health and Safety Code; and Madrid v. Cate (U.S.D.C. N.D. Cal. C90-3094 TEH).

Article 3. Work and Education
Section 3040.1. Cognitive Behavioral Treatment and Substance Abuse Treatment Criteria.
Subsection 3040.1(a) is amended to read:

(a) Prisons may establish Cognitive Behavioral Treatment (CBT) programs to provide evidence-based
treatment services to inmates. Priority placement into CBT programs shall be for inmates who have a
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criminogenic need for the specific CBT program as identified by a validated automated risk and needs
assessment tool. For placement into a CBT program, the inmate's remaining time to serve shall be within
the prescribed length of participation required for the CBT program, with the exception of placement into
a Long Term Offender Program as outlined in Section 3040.2. CBT programs include but are not limited
to Substance Abuse Treatment (SAT), Criminal Thinking, Anger Management and Family Relationships.

Subsections 3040.1(b) — 3040.1(d) remain unchanged.
Note: Authority cited: Section 5058, Penal Code. Reference: Section 5054, Penal Code.

Section 3040.2. Brids

ed] Long Term Offender Program.

New Asubsection 3040.2(a) is adopted to read:

(a) The Long Term Offender Program (LTOP) is a voluntary program that provides Cognitive Behavioral
Treatment (CBT) and other rehabilitative programs to inmates who are subject to a Board of Parole
Hearings parole suitability hearing as described in CCR Title 15, Division 2. Section 2280, Parole
Consideration Criteria and Guidelines for Life Prisoners. All LTOP participants shall be provided Victim
Impact and Denial Management programs. Prisons may establish an LTOP to provide evidence-based
treatment  services for inmates who meet the eligibility  criteria  specified in
subsections 3040.2(c)-3040.2(c)(3).

New subsection 3040.2(b) is adopted to read:

(b) Inmates assigned to _an LTOP are subject to the program participation requirements of
section 3040 and the performance requirements of section 3041. The LTOP shall operate as a voluntary
program, and inmates who are enrolled in LTOP are not subject to disciplinary action pursuant to
‘subsections 3314(a)(3)(F) and 3315(a)(3)(J) or placement into Work Group C or Privilege Group C
pursuant to subsections 3044(b)(5)(A) and 3044(f)(1)(A). solely for refusing to participate, but may be
removed from LTOP.

New subsections 3040.2(c) - 3040.2(c)(3) are adopted to read:

(c) Inmates who meet the following criteria may be considered for placement into LTOP:

(1) Reside within the General Population and does not have case factors that would preclude placement at
an institution operating an LTOP.

(2) Must have a criminogenic need identified by an automated needs assessment tool. as described in
- section 3000.

(3)_Is serving an indeterminate sentence with the possibility of parole or a long term determinate sentence
and be within one to five years from a parole suitability hearing. ' Inmates housed at an institution
operating an LTOP who have less than one year remaining to. thelr parole suitability hearing may be
considered on a case-by-case basis.

New subsection 3040.2(d) is adopted to read:
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(d) Inmates who are enrolled in the Mental Health Services Delivery System (MHSDS) at the
Correctional Clinical Case Management System (CCCMS) or Enhanced Outpatient (EOP) Level of Care
may be considered for participation in an LTOP if they meet the listed eligibility criteria. However, due
to their higher need for psychiatric services, EOP inmates shall only be approved on a case-by-case basis.
if they can benefit from the program as determined by an Interdisciplinary Treatment Team.

New subsections 3040.2(e) - 3040.2(e)(2) are adopted to read:

(e) Long Term Offender Prograni Exclusionarv Criteria:

(1) The inmate has been found guilty of a Division A, B or C disciplinary offense, as described in
section 3323, within the last 12 months. Division C disciplinary offenses for inmate manufactured alcohol
or possession of controlled substances are non-excluswnary, and inmates may still be considered for the
LTOP.

(2) The inmate has served a Security Housing Unit (SHU) term and less than 12 months have passed

since the Minimum Eligible Release Date, as defined in section 3000, or if the SHU term was suspended

and less than 12 months have passed since the date of the suspension action.

New subsections 3040.2(f) and (f)(1) are adopted to read:

(f) Assignments and transfers.
(1) Placement into and removal from an LTOP assmnment shall be by classification committee action
pursuant to subsection 3375(c).

New subsections 3040.2(f)(2) through 3040.2(f)(2)(B) are adopted to read:

(2) Priority for assignment into LTOP is based on the following:

(A) First, inmates who are closest to their next subsequent parole suitability hearing as described in CCR
Title 15, Division 2, Section 2306, Subsequent Parole Hearing.

(B) Second, inmates who are closest to their initial parole suitability hearing as described in CCR
Title 15, Division 2, Section 2304, Initial Parole Hearing.

New subsections 3040.2(f)(3) through 3040.2(f)(5) are adopted to read:

(3) Inmates assigned to an LTOP may be assigned in combination with other institutional assicnments.
(4) Upon completion of the LTOP assignment, if the inmate requests placement back into a similar work
assignment held prior to placement in LTOP, they shall receive priority placement over all other inmates
with the exception of those offenders who have also participated in LTOP. In these situations, first
priority for assignment will be given by the oldest LTOP completion date. The assignment process
provided in this subsection does not guarantee placement back into the exact position and/or pay rate held
prior to assignment into LTOP. Furthermore, for purposes of this section, priority means that an inmate
will be placed at the top of the institution’s waiting list for reassignment. It does not mean that the inmate
can replace another inmate from his or her current assignment.

(5) Inmates may receive temporary transfers to an institution operating an LTOP. Inmates who receive
temporary transfer shall normally be returned back to the sending institution upon completion of the
LTOP assignment unless case factors preclude the transfer.

Note: Authority cited: Sections 5058, Penal Code. Reference: Sections2933-and-5054, Penal Code.
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Section 3041. Performance.
Subsections 3041(a) through 3041(c) remain unchanged.
Subséction 3041(d) is amended to read:

(d) Inmates assigned to educational, Career Technical Education, Reentry Hub assignments, Long Term

‘Offender Program (LTOP) assignments, substance abuse treatment, or other training programs must
cooperate with the instructor or the person in charge, and must comply with instructions, and all
requirements for participation in the assigned act1v1ty LTOP participants will be removed from the
program per subsection 3040.2(b).

Subsections 3041(e) through 3041(e)(2) remain unchanged.

Note: Authority cited: Section 5058, Penal Code. Reference: Section 5054, Penal Code; and Sections
2297, 2318, 2320 and 1798 et seq., Civil Code.

Section 3041.3. Inmate/Parolee Access to Computers.

Subsection 3041.3(a) is amended to read:

(a) Inmates shall not access any computer outside of their authorized work, Career Technical Education
program, educational assignment, Reentry Hub, Long Term Offender Program or substance abuse

treatment assignment, or as needed for legal research on the Law Library Electronic Delivery System,
except as authorized by the department's Information Security Officer (ISO).

Subsections 3041.3(b) through 3041.3(c)(1) remain unchanged.
Subsection 3041.3(c)(2) is amended to read:
(2) Inmates assigned to one computer for work, Career Technical Education program, education, Reentry

Hub, Long Term Offender Program or substance abuse treatment shall not be assigned to, or permitted to
use, any other computer, except as approved by the ISO.

Subsections 3041.3(d) through 3041.3(n) remain unchanged.

Note: Authority cited: Section 5058, Penal Code. Reference: Sections 502, 502.7 and 2702, Penal Code.
Article 3.5 Credits

Section 3043.6. Impact of Transfer on Credit Earning.

Subsections 3043.6(a) through 3043.6(a)(2) remain unchanged.

Subsection 3043.6(a)(3) is amended to read:

(3) With the exception of inmates assigned pursuant to subsections 3040.2(f)(2) and 3040.2(0)(4), A an

inmate in a work assignment at the sending institution shall be placed on an existing waiting list at the
receiving institution. If eligible, inmates on waiting lists at sending institutions shall be merged into the
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receiving institution's waiting list based on credit earning status, release date, and the length of time they
have spent on the sending institution's waiting list. Inmates who are day-for-day eligible per Penal Code
section 2933 shall be given priority for assignment with the exception of Senate Bill (SB) 618 Participants
who, as defined in section 3000, pursuant to the provisions of subsection 3077.3(b)(1), and subject to the
provisions of 3077.3(f), shall be placed at the top of an institution's waiting list and given priority for
assignment. Inmates shall be merged into the receiving institution's waiting list in the following manner:

Subsections 3043.6(a)(3)(A) through 3043.6(f) remain unchanged.

Note: Authority cited: Section 5058, Penal Code. Reference: Sections 1203.8, 1364, 2684, 2690, 2933,
2933.05, 2933.3, 2933.6, 5054 and 5068, Penal Code.

Subchapter 4. GENERAL INSTITUTION REGULATIONS

Article 10. Classification

Section 3379. Inmate Transfers.

Subsections 3379(a) through 3379(a)(10)(B)2 remain unchanged.

New subsection 3379(a)(11) is adopted to read: |

(11) Long Term Offender Program (LTOP) Transfers. Inmates who meet the criteria for placement into
an LTOP may receive a temporary transfer to an institution operating an LTOP, pursuant to

subsection 3040.2(f)(5). Upon completion of the program, they shall be transferred back to the sending
institution unless case factors preclude the transfer.

Subsections 3379(b) through 3379(d)(4) remain unchanged.

Note: Authority cited: Section 5058, Penal Code. Reference: Sections 2911, 5025, 5054, 5068, 5080 and
11191, Penal Code; Sections 8550 and 8567, Government Code; Governor's Prison Overcrowding State
of Emergency Proclamation dated October 4, 2006; Armstrong v. Schwarzenegger, United States District
Court, N.D. Cal., No. C-94-2307 CW, Stipulation and Proposed Order issued November 30, 2006;
Coleman v. Schwarzenegger, United States District Court, E.D. Cal., No. CIV-S-90-0520 LKK JFM P,
Order issued November 6, 2006; and Whitaker v. Rushen (9th Cir. 1983) 720 F.2d 1132, 1135.

Subchapter 8. PILOT PROGRAMS
Article 1. Pilot Programs.

Section 3999.15. Pilot Program for Long-Term Offenders.
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